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cion. Since the court used Rule 12(b)(6) on its own initiative, there
was no need for the defendant as a movant to meet the burden of
showing that the statement of a claim was general or conclusory, or
highly improbable. The plaintiff should have been given an oppor-
tunity to argue.

Similarly, when a case involves a dispute over an interpreta-
tion of law in the B context, the court should refrain from using
dismissal sua sponte. Although a dismissal for failure to state a
claim may be subject to full review at an earlier stage,390 it is not
appropriate to force plaintiffs out of court and reward defendants
in settlement practice. Since the court should be disinterested in a
dispute, it should avoid using its discretion unless defendants file
the motion and both parties are allowed to argue.

Accordingly, the court should use dismissal sua sponte only
when there is no doubt that the complaint should be dismissed. In
other words, the court may grant dismissal sua sponte in the A or
C context, but should not use it in other contexts. If the courts are
reluctant to exercise the dismissal sua sponte, they can usually ac-
complish the same end by inviting the parties to file for the mo-
tion.391 However, such practice can be viewed as "de facto" dismis-
sal sua sponte, and the above approach may be applied to the
court's invitation.

D. Desired Remedy

Should a Rule 12(b)(6) motion be granted in a case in which a
claim exists but the desired remedy is not available? This is a
problem of the operation of Rule 12(b)(6) in the B context.

Under the modern pleading system, the demand for relief has
lost much of the significance it held at common law or in code
pleading.92 The court may grant the relief to which the prevailing
party is entitled, even if the party has not demanded such relief in
his pleading.393 Accordingly, a plaintiff is entitled to a remedy not

390. Marcus, supra note 12, at 480.
391. Cf. SHREVE & RAVEN-HANSEN, supra note 2, § 81, at 317.
392. See, e.g., Bartholet v. Reishauer A.G.(Zurich), 953 F.2d 1073, 1078 (7th

Cir. 1992) ("Common law pleading required the advocate to match facts to a legal
theory, the 'form of action.' "). Code pleading ended up in much the same place,
as courts read the code formula 'facts constituting a cause of action' to require the
pleader to state a legal theory." However, under the Federal Rules, "the com-
plaint need not identify a legal theory and specifying an incorrect theory is no
fatal.").

393. FED. R. Civ. P. 54(c); SHREVE & RAVEN-HANSEN, supra note 2, § 49, at
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only on the stated grounds, but also on unstated grounds, which
must be examined in .the B context. For example, in Electrical
Construction & Maintenance Co. v. Maeda Pacific Corp.,394 the
Ninth Circuit declined to consider whether the trial court erred in
foreclosing relief on a promissory estoppel theory because the
plaintiff did not plead this theory and because the trial court did
not consider it.395 However, the Ninth Circuit permitted assertion
of a promissory estoppel claim at the time of trial, even if not spe-
cifically alleged in the complaint, because the basis for the promis-
sory estoppel claim arose out of the same facts as the breach of
contract claim.3 9 Similarly, in Dopico v. Goldschmidt,39 when the
plaintiffs could not obtain the massive relief they sought involving
extraordinary expenditures, the court denied a motion to dismiss
as well as summary judgment. As the court put it, "the extreme
result of dismissing the claim would be proper only if plaintiffs
would not be entitled to any relief, even if they were to prevail on
the merits. ' '38

In practice, courts are generally reluctant to dispose of the
complaint on technical grounds in view of the policy of the federal
rules to determine actions on their merits.3 99 Since there is no re-
quirement of selection of remedies in the complaint, 00 the courts
do not have to pinpoint the remedies. As long as we accept these
propositions, the Dopico position is correct.

However, in certain cases, the court may dismiss a case when
some claim probably exists but the desired remedy is not available.
First, the plaintiff can limit the scope of remedies. Theoretically,
some may argue that the plaintiff might have wanted only the
massive relief in Dopico. Clearly, if a plaintiff wanted some relief
in a claim similar in nature, the court should not dismiss the entire
case because the claim is only partially granted. However, if the
plaintiff wanted alternative relief different in nature from the orig-
inal claim, they could have specified the alternative claim. 0 1 Since
the courts should not waste their resources on claims which the

195.
394. 764 F.2d 619 (9th Cir. 1985).
395. Id.
396. Id. at 623.
397. 687 F.2d 644 (2d Cir. 1982).
398. Id. at 649.
399. 5A WRIGHT & MILLER, supra note 3, § 1357, at 323-24.
400. WRIGHT, supra note 55, § 68, at 442.
401. FED. R. CIv. P. 8(a).
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plaintiffs do not seek, they might be correct in dismissing the
claims. In this position, the Dopico court could have granted the
motion to dismiss.However, it may be difficult for the court to dis-
tinguish differences of nature and differences of quantity. Thus,
courts have held that a complaint should not be dismissed for legal
insufficiency except where a plaintiff fails to state a claim on which
some relief, not limited by the request in the complaint, can be
granted.02 Accordingly, when a plaintiff requests limited relief, the
court may grant a Rule 12(b)(6) motion even if the desired remedy
is not available.

Second, when the plaintiff cannot obtain the relief in a federal
jurisdiction but may have a claim in a state jurisdiction, the fed-
eral court may dismiss the case. For example, in Car Carriers, Inc.
v. Ford Motor Co.,40 3 the Seventh Circuit granted a motion to dis-
miss when some claims for breach of contract might have been
granted under the state laws but the desired remedy as provided
by the Sherman Act was not available.140 In that case, the federal
court did not have to review other state claims. 0 5

Third, some courts grant a motion to dismiss a claim for spe-
cific damages, with leave to file an amended complaint. For exam-
ple, in Moran Towing Corp. v. Hartford Accident & Indemnity
Co., s0 6 the plaintiff, a subcontractor, had no remedy against a
surety on a Miller Act bond for the recovery of damages caused by
the negligence of the prime contractor, but the plaintiff could
maintain an action against the surety on such a bond when the
claim asserted was for the value of labor and materials fur-
nished.07 Although the plaintiff alleged it furnished labor and
materials pursuant to the contract, 0 8 the court granted the motion
to dismiss with leave to file an amended complaint.0 9

402. See, e.g., Doe v. United States Dep't of Justice, 757 F.2d 1092, 1104
(D.C. Cir. 1985).

403. 745 F.2d 1101 (7th Cir. 1984), cert. denied, 470 U.S. 1054 (1985).
404. Id.
405. Id. at 1105. Similarly, in Packer v. Yampol, 630 F. Supp. 1237 (S.D.N.Y.

1986), when shareholders sued the corporation's board of directors asserting viola-
tions of federal securities laws as well as various common law violations, the court
dismissed the case by holding that the shareholders lacked standing in that they
failed to allege requisite damage or injury and that the court could not exercise
pendent jurisdiction over the derivative state law claims. Id.

406. F. Supp. 353 (D.R.I. 1962).
407. Id. at 356.
408. Id. at 355.
409. Id. at 356.
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The first exception is based on the pleaders' intent, and the
second on the limit of jurisdiction. The third exception is question-
able because it is not clear why the court dismisses the case if they
plan to allow amendment. In Moran Towing Corp., the court
stated, "[I]n passing upon a motion such as this, it is not for me to
speculate as to the nature or the sufficiency of the proof which the
plaintiff may present in support of its claim."'41 0 The nature or the
sufficiency of the proof is irrelevant to Rule 12(b)(6) proceedings,
and the court should have reasonable inferences to deny the
motion.

No substantial harm may result from a dismissal with leave to
amend, because the pleader will not lose the right to file an
amended complaint and the dismissal does not have res judicata
effect, as long as there is no statute of limitations problem. How-
ever, the plaintiff may not be able to appeal the dismissal, because
such an order is normally interlocutory.4 Also, the plaintiff may
be barred from filing an amended complaint by a statute of limita-
tions. Since the dismissal with leave to amend is often based on
some technicalities, the court should use a pretrial order or other
device unless such a dismissal is substantially needed.

IV. EFFECTS OF RULE 12(B)(6) DECISIONS

A. Res Judicata

A number of courts have indicated that a dismissal under Rule
12(b)(6) will be treated as a judgment on the merits, unless the
court specifies that it is without prejudice."' Thus, a dismissal de-
cision essentially has the effect of invoking the principles of res
judicata." 3 However, it is not clear precisely what effect the appli-
cation of res judicata has.41 '

Res judicata law has long consisted of "claim preclusion" and

410. Id.
411. See infra part IV-C.
412. See, e.g., Federated Dep't Stores, Inc. v. Moitie, 452 U.S. 394, 399, n.3

(1981); Hart v. Yamaha-Parts Distrib., Inc., 787 F.2d 1468, 1470 (11th Cir. 1986);
See also, FRIEDENTHAL ET AL., supra note 11, § 14.7, at 654.

413. See, e.g., Winslow v. Walters, 815 F.2d 1114, 1116 (7th Cir. 1987) (stat-
ing that a ruling under Rule 12(b)(6) is a decision on the merits with full res
judicata effect); 5A WRIGHT & MILLER, supra note 3, 1357, at 367; 2A MOORE &
LUCAS, supra note 25, at 12-103.

414. 5A WRIGHT & MILLER, supra note 3, 1357, at 369.
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"issue preclusion.14 15 The essential concept of the modern rule of
claim preclusion is that a final judgment precludes the same par-
ties and those closely related to them from relitigating the same or
a sufficiently similar claim in a subsequent lawsuit when the proce-
dure in the first action afforded plaintiff a fair opportunity to get
to the merits.4 16 The basic rule of issue preclusion is that a final
judgment precludes relitigation of the same issue of fact or law.417

The doctrine applies so long as (1) the issue was actually litigated,
determined, and necessary to the judgment in the prior adjudica-
tion, and (2) the circumstances of the particular case do not sug-
gest any reason why it would- be unfair to invoke the doctrine. 1 8

Today, the courts generally apply the claim preclusion doc-
trine to the judgment of dismissal under Rule 12(b)(6).'1 9 Also, the
courts often use specific language for issue preclusion in Rule
12(b)(6) decisions.42 0 Since the Federal Rules gave plaintiffs abun-
dant opportunities to develop all available pleading and evidence
by amendment, discovery or other devices in the first action, the
scope of what might have been litigated by the plaintiff in the first
action was enlarged. In general, the scope of claim preclusion

415. SHREVE & RAVEN-HANSEN, supra note 2, § 106, at 418. However, some
courts do not seem to distinguish the two effects. See, e.g., N.A.A.C.P. v. Hunt,
891 F.2d 1555, 1560 (11th Cir. 1990).

416. JAMES ET AL., supra note 18, §11.16, at 607.
417. Issue preclusion is applied to issues of law as well as fact, subject to

some special qualifications. JAMES ET AL., supra note 18, § 11.21, at 614.
418. SHREVE & RAVEN-HANSEN, supra note 2, § 106, at 420.
419. See, e.g., Hall v. Tower Land & Inv. Co., 512 F.2d 481, 483 (5th Cir.

1975) (holding that suit was barred under doctrine of res judicata by dismissal of
complaint in prior action under Rule 12(b)(6), where both actions were brought
by same plaintiff against the same parties seeking the same remedy in regard to
same property, regardless of whether the theories pleaded in the two actions were
the,same); Teltronics Serv., Inc. v. L.M. Ericson Telecommunications, Inc., 642
F.2d 31 (2d Cir. 1981) (holding that the action was barred, by doctrine of res
judicata, by dismissal, for failure to state a claim, of a prior suit involving the
same parties, the same cause of action and the same facts). See also, 18 CHARLES
A. WRIGHT ET AL., FEDERAL PRACTICE AND PROCEDURE: JURISDICTION, § 4339, at
354 (1981).

420. See, e.g., Car Carriers, Inc. v. Ford Motor Co., 745 F.2d 1101, 1105 (7th
Cir. 1984) (dismissing the claim under the Sherman Act "with prejudice" and the
remaining claims "without prejudice"). In this case, the court granted the motion
to dismiss because the claim under the Sherman Act was invalid, even though
some claims for breach of contract might be granted under the state laws. Since
the court did not review the other state claims, there was no res judicata effect on
the other claims. Id.
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should also'be enlarged.42

However, a dismissal under Rule 12(b)(6) may occur before
discovery. Also, the allowance of an amendment after defendant's
answer lies within the discretion of the trial court."22 Since Rule
12(b)(6) motions decide only the legality of a claim or the suffi-
ciency of a statement of a claim, it is problematic whether every
dismissal under Rule 12(b)(6) has a full claim preclusion effect.
While it seems that each dismissal apparently has an issue preclu-
sion effect as long as the requirements are satisfied,'2 it is not
clear whether a Rule 12(b)(6) proceeding gives a plaintiff a fair op-
portunity to-get to the merits. Claim preclusion is obviously har-
sher to a plaintiff than issue preclusion, and claim preclusion
should be carefully examined.

1. Specific Language

At the threshold, it is necessary to clarify what generates the
res judicata effect. Some courts strongly suggest that district courts
should use the terms "with prejudice" or "without prejudice" only
when making a determination as to the res judicata effect of a dis-
missal. "2 ' The question then arises whether the court has the dis-
cretionary power to generate the res judicata effect by using spe-
cific language in the decision.42 5

The Sixth Circuit has held that, absent specific language to
the contrary by the district court, a Rule 12(b)(6) motion consti-
tutes an adjudication on the merits and further actions on the
same claim are barred. 26 If the specific language is the determina-

421. JAMES ET AL., supra note 20, §11.16, at 606.
422. FED. R. Civ. P. 15(a); 3 J. Moore, Moore's Federal Practice, 15.10, at

15-106.
423. In a Rule 12(b)(6) proceeding, the issue is ordinarily litigated and deter-

mined actually, and necessary to the judgment in the Rule 12(b)(6) proceeding.
The issue can be perceived in accordance with the categorization from the A to G
contexts. See 18 WRIGHT ET AL., supra note 419, § 4439, at 354.

424. See, e.g., Elfenbein v. Gulf & Western Indus., Inc., 590 F.2d 445, 449 (2d
Cir. 1978).

425. See, e.g., Craighead v. E.F. Hutton & Co., 899 F.2d 485, 495 (6th Cir.
1990) (the decision to dismiss with prejudice is a harsh sanction, but the choice
lies within the discretionary power of the district court); Holloway v. United
States, 734 F.2d 506, 508 (10th Cir. 1984) (per curiam); Dynes v. Army Air Force
Exch. Serv., 720 F.2d 1495, 1499 (11th Cir. 1983) (per curiam).

426. See, e.g., Craighead v. E.F. Hutton & Co., Inc., 899 F.2d 485, 495 (6th
Cir. 1990); Shaw v. Merritt-Chapman & Scott Corp., 554 F.2d 786, 789 (6th Cir.
1977), cert. denied, 434 U.S. 852 (1977).
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tive factor as to whether the claim is barred by res judicata, the
plaintiff must appeal when the trial court fails to use the specific
language. The plaintiff may seek the specific language "without
prejudice" by appealing the decision which granted the motion to
dismiss. However, it is burdensome to require the plaintiff to get
the specific language before commencing the procedure based on
the amended complaint. The trial court may mistakenly fail to use
specific language, and there must be some way to redress such a
situation.

Whether principles of res judicata apply should not depend on
the language used, but on the substantive content of the decision
granting the motion to dismiss. The specific language can be one
factor in determining whether the claim is barred by res judicata.
Certainly, the court may give a judgment a res judicata effect by
giving plaintiff a fair opportunity to get to the merits and by using
specific language. However, the determinative test should be
whether the procedure in the first action meets the requirements
of res judicata, i.e. whether it is claim preclusion or issue
preclusion.

2. Claim Preclusion

According to the general claim preclusion doctrine, claim pre-
clusion must be allowed in a case only when the Rule 12(b)(6) pro-
cedure afforded plaintiff a fair opportunity to get to the merits.
What then is the situation in which plaintiff is given a fair oppor-
tunity to get to the merits when the court rendered a judgment of
dismissal under Rule 12(b)(6)? 2 7

Dismissals in the A and B contexts are essentially rendered as
a matter of law on the merits, unless the legal question is limited
to presented questions and there may be other legal claims. Since
the court must examine all conceivable legal theories on which re-
lief could be granted on the basis of the alleged facts, the plaintiff
is deemed to be given a fair opportunity to get to the merits. Dis-
missal in the A and B contexts may be viewed as a decision made
because of an entire failure to state a cause of action.428

On the other hand, since the court should not dispose of a
claim on only technical or procedural grounds,42 9 dismissal in the G

427. Decisions denying the motion in the B, F and G contexts will not have a
res judicata effect because it is not a final judgment.

428. 18 WRIGHT ET AL., supra note 419, § 4439, at 355.
429. Id. at 361-362.
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context should not have a res judicata effect. If a court dismisses a
complaint for deficiency in form in the G context, the plaintiff is
not given an opportunity to get to the merits. If the court wishes to
generate a res judicata effect, it should treat the complaint on the
merits.4 30

When the issue is the sufficiency of the pleading, the matter is
similar to the G context rather than the A and B context. Just
granting a motion to dismiss for lack of subject matter jurisdiction
is not a ruling on the merits,431 a ruling under Rule 12(b)(6) for
technical or procedural grounds should not be considered to be on
the merits and its res judicata effect should be limited to issue pre-
clusion. Since the claim is not substantively litigated and
determinated, dismissals in the C, D, or E context should not have
a claim preclusion effect.

In the C context, there should be no claim preclusion because,
on the substantive level, a plaintiff may fail to rely on a reliable
theory by relying on a wrong theory,4 32 while on the procedural
level, plaintiffs may believe that they do not have to allege some
elements under liberal pleading.4 33 In both cases, a dismissal in the
C context may mean the elimination of the suit for only technical
or procedural reasons.

In the D context, when essential elements are stated in mere
conclusory or general fashion, it is likely that the plaintiff cannot
get enough information about the element, or is intentionally ig-
noring it in order to avoid giving an unfavorable impression relat-
ing to the existence of the fact. Some may argue that, in the D
context, the court should give attention to whether a plaintiff can

430. See supra notes 189-90 and accompanying text.
431. Baldwin v. Iowa State Traveling Men's Ass'n, 283 U.S. 522 (1931); Wins-

low v. Walters, 815 F.2d 1114, 1116 (7th Cir. 1987) (its res judicata effect is lim-
ited to the question of jurisdiction).

432. See, e.g., In re Longhorn Sec. Litig., 573 F. Supp. 255, 271 (W.D. Okla.
1983) (the court had to determine whether the plaintiffs' fiduciary duty claims
were properly stated on any theory against the defendants who were not general
partners. Although the only conceivable basis for the plaintiffs' claim was a joint
venture theory, the plaintiffs did not state any facts on the theory).

433. See, e.g., Grider v. Texas Oil & Gas Corp., 868 F.2d 1147 (10th Cir.
1989)(affirming a dismissal for failure to state a claim by holding that a stock
holder did not have standing to claim damages based on violation of section
prohibiting use or investment of income from racketeering activity, where the
stock holder failed to allege any facts showing injury from use or investment of
racketeering income because the plaintiff appeared to believed that he did not
have to allege it).
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ordinarily obtain enough information regarding the essential ele-
ment. In other words, the court should not dismiss the claim with
prejudice if it is unlikely that a plaintiff can obtain the informa-
tion. But the court should dismiss the claim with prejudice when a
plaintiff should know the elements. However, as it is difficult to
discern the former case from the latter, and often difficult to dis-
cern whether a lower court intends a res judicata effect, attempting
to distinguish cases on this basis is probably not a worthwhile
endeavor.

In the E context however, it seems to be appropriate for the
courts to give res judicata effect to a 12(b)(6) dismissal. Since
plaintiffs in this context refer to the elements, they apparently
know the necessity of alleging them. When a plaintiff tries to make
a claim on the basis of a highly improbable allegation despite un-
necessary particularized pleading in the E context, there is no rea-
son for courts to allow the plaintiff another opportunity to state
the same claim.

In summary, in a Rule 12(b)(6) proceeding, the court cannot
always examine and determine adequately why the plaintiff failed
to state a claim before the judgment. A plaintiff may very well
have a substantive claim even though his complaint has been dis-
missed for insufficient allegations. Although a plaintiff should al-
lege essential elements on a reliable legal theory, a failure to do so
does not always mean that the element is not proveable or that
another more apt legal theory does not exist. Accordingly, in the C,
D and E contexts, the court should not assume that the plaintiff
cannot state the essential element, even though the court may de-
cide the complaint was defective.

Although some courts recognize claim preclusion,3 4 a Rule
12(b)(6) decision which denies sufficiency of the pleading does not
afford plaintiff a fair opportunity to get to specific merits, and
should not be given claim preclusion effect. Unlike the A and B
contexts, the allegations must be insufficient for there to be a claim
preclusion effect, just as they are insufficient to state a claim in the

434. See, e.g., Hall v. Tower Land & Inv. Co., 512 F.2d 481, 483 (5th Cir.
1975) (stating that the appellate court will not go behind the order to determine
precisely which issues the trial court decided); Teltronics Serv., Inc. v. L.M. Erics-
son Telecommunications Inc., 642 F.2d 31, 35 (2d Cir. 1981) (stating that a final
judgment is res judicata "not only to all matters pleaded, but to all that might
have been" and "not only as to all matters litigated and decided by it, but as to
all relevant issues which could have been but were not raised and litigated in the
suit.") (quoting Heiser v. Woodruff, 327 U.S. 726, 735 (1946)).
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C, D and E contexts. Since the allegations did not specify essential
elements of a claim, it is impossible to specify what claim is
barred. Without a clear distinction between the alleged claim and
the claim not alleged, the scope of claim not alleged preclusion
may be unfairly enlarged.

Many authorities have come to reject the distinction between
the entire merits of the claim and the sufficiency of the pleading
which was formerly made.4 5 Today, dismissal for failure to state a
claim generally precludes a second action on an improved pleading.
However, this general rule does not reach all dismissals for inade-
quate pleading.436 In other words, in the C, D and E contexts, dis-
missals for vague or incomprehensible pleading may not justify dis-
missal with claim preclusion. Some may argue that under this rule,
dismissals in these contexts cannot end a dispute involving insuffi-
cient allegations. However, these dismissals have full issue preclu-
sion effect. Also, the amended Rule 11 may effectively sanction
against unreasonable attacks. Opponents of the distinction assert
that very few meritorious claims will be precluded by the non-dis-
tinction rule. 37 However, under the distinction approach, no meri-
torious claim will be precluded, at least theoretically. Since the au-
tomatic application of res judicata should not allow any injustice,
the distinction approach is better than the current non-distinction
rule.

Therefore, dismissal in the C, D, E and G contexts should
have issue preclusion effect but should not have claim preclusion
effect. The court can adequately achieve the objectives of res judi-
cata by issue preclusion in these contexts.

3. Fairness in Rule 12(b)(6) Proceedings

In granting a Rule 12(b)(6) motion, the court can avoid unfair-
ness by granting leave to amend, and this is the prevailing prac-
tice.438 When the court denies leave to amend with res judicata ef-
fect the considerations in a Rule 12(b)(6) proceeding should not
involve any reason that would unfairly invoke issue preclusion.
The court should first pay attention to the burden of pleading.3 9

Also, in dismissing sua sponte, the court should follow the strict

435. 18 WRIGHT ET AL., supra note 419, § 4439, at 357.
436. Id. at 360-361.
437. Id. at 358.
438. FRIEDENTHAL ET AL., supra note 11, § 14.7, at 654.
439. See supra part II-E-3.
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procedural rules discussed supra in part III-C.

B. Amendment

If a district court finds the allegations of a complaint to be
insufficient, it may dismiss the complaint under Rule 12(b)(6)."10 If
a district court has dismissed the complaint, two courses of action
are open to the plaintiff: (1) he may appeal the judgment, or (2) he
may seek leave to amend under Rule 15(a) after having the judg-
ment reopened under either Rule 59 or 60."41 On the other hand, if
the district court overlooks the defective allegations and allows
plaintiff an eVidentiary hearing, the complaint apparently can
avoid re-examination on appeal because, once done, the eviden-
tiary hearing cannot be ignored.442

After a dismissal decision under Rule 12(b)(6), can the plain-
tiff modify and refile the complaint? Generally, a pleading will not
be dismissed for mere insufficiency or informality of a statement of
a claim. Instead, the court ordinarily will give plaintiff leave to file
an amended complaint following a dismissal order.44'  Thus,
amendment of pleading is to be freely granted, even after trial,
under Federal Rule of Civil Procedure 15(b), and the court is di-
rected in any event to grant the parties whatever relief they are
entitled to after trial, whether they have requested it or not, by
Federal Rule of Civil Procedure 54(c).

The allowance of an amendment after dismissal lies within the
sound discretion of the trial court.44 ' However, there are circum-
stances where amendment will not be allowed. The court should
deny leave to file a proposed amended complaint if it appears to a

440. Generally, the court will not dismiss a pleading for mere insufficiency or
informality of a statement of claim. Instead, the court should grant leave to
amend unless the complaint is incurably defective. 4 CEPLA & PALMER, supra note
4, § 14.154, at 238.

441. Car Carriers, Inc. v. Ford Motor Co., 745 F.2d 1101, 1111 (7th Cir. 1984).
442. See, e.g., Lasercorp America, Inc. v. Reynolds, 911 F.2d 970, 980 (4th

Cir. 1990) ("When issues not raised by the pleadings are tried by express or im-
plied consent of the parties, they shall be treated in all respects as if they had
been raised in the pleadings"). Cf. Roberts, supra note 9, at 414.

443. See, e.g., Ricciuti v. New York City Transit Auth., 941 F.2d 119, 123 (2d
Cir. 1991).

444. FED. R. Civ. P. 15(a). See, e.g., Foman v. Davis, 371 U.S. 178, 182, (1962);
Miller v. Metropolitan Life Ins. Co., 925 F.2d 979, 982 (6th Cir. 1991) ("[W]e
review those decisions under an abuse of discretion standard.") (citing Martin v.
Associated Truck Lines, Inc., 801 F.2d 246, 248); 3 MOORE & LUCAS, supra note
422, 15.10, at 15-106.
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certainty that plaintiff cannot state a claim.445 Accordingly, if the
court indicates that no curative amendment is possible, it will not
allow further amendments after a motion to dismiss has been
granted.4" Even when leave to admend is granted, failure by the
plaintiff to respond or an insufficient amendment can trigger dis-
missal of a complaint with prejudice under Rule 12(b)(6)." 7

Many courts and commentators have suggested several factors
to be considered regarding the exercise of the court's discretion to
grant leave to amend.44' The categorization of Rule 12(b)(6) deci-
sions provides an additional factor to be considered concerning
leave to amend. For instance, when a dismissal is without
prejudice, leave to amend is not automatically granted. 44 9 However,
a dismissal with prejudice need not give further opportunity to ar-
gue the same claim because the court has already given a fair con-
sideration to the merits. Under the categories explored supra, dis-
missal in the A and B contexts will tend not to allow amendment
because the decision was on the merits.5 ° On the other hand, dis-

445. See, e.g., Ricciuti, 941 F.2d at 123; Sinay v. Lamson & Sessions Co., 948
F.2d 1037, 1041 (6th Cir. 1991) (an amendment may not be allowed if the com-
plaint as amended could not withstand a Rule 12(b)(6) motion); Cook, Perkiss &
Liehe v. Northern California Collection Serv. Inc., 911 F.2d 242, 246-47 (9th Cir.
1990); see also, 5A WRIGHT & MILLER, supra note 3, § 1357, at 360-67; 4 CEPLA &
PALMER, supra note 4, § 14.154, at 238.

446. SHREVE & RAVEN-HANSEN, supra note 2, § 50, at 200.
447. See, e.g., Fidelity Fin. Corp. v. Federal Home Loan Bank, 792 F.2d 1432,

1438 (9th Cir. 1986), cert. denied, 479 U.S. 1064, 107 (1987) (stating that the dis-
trict court's discretion to deny leave to amend is particularly broad where plain-
tiff has previously amended the complaint); Levitch v. CBS, Inc., 94 F.R.D. 292
(S.D.N.Y. 1982) (defendants entitled to dismissal with prejudice because the
plaintiff's amendment to the first amended complaint neither met the pleading
requirement of the Federal Rules nor constituted "amended pleading" as required
by the prior order).

448. See, e.g., Ascon Properties, Inc. v. Mobil Oil Co., 866 F.2d 1149, 1160
(9th Cir. 1989) (The Ascon court pointed out five factors to consider: (1) bad
faith, (2) undue delay, (3) prejudice to the opposing party, (4) futility of amend-
ment, (5) whether plaintiff has previously amended his complaint. Id. (citing
DCD Program, Ltd. v. Leighton, 833 F.2d 183, 186-87 n.3 (9th Cir. 1987)). See
also SHREVE & RAVEN-HANSEN, supra note 2, § 53, at 208-210.

449. The Second Circuit for example has clearly rejected the view that "with-
out prejudice, means "with leave to amend." Elfenbein v. Gulf & Western Indus.,
Inc., 590 F.2d 445, 448 (2d Cir. 1978) (stating that "without prejudice" and "with
prejudice" are not substitutes for clear indications as to whether repleading will
be allowed).

450. 3 MOORE, supra note 422, 15.11, at 15-109. ("When the pleader has
stood upon his pleading and appealed from a judgment of dismissal, amendment
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missal in the C, D, E, and G contexts should be amenable to allow
amendment subject to Rule 15 requirements, because the decision
does not have a res judicata effect, and does bind the parties.

Some technical problems arise with regard to the amendment
of the complaint following a successful motion under Rule
12(b)(6).45' For example, should the court deny the motion to dis-
miss for repleading or grant the motion to dismiss with leave to
amend the complaint? Can the plaintiff amend once as a matter of
right if no responsive pleading has been served? Must he obtain
the court's permission for any amendment when the dismissal or-
der does not expressly grant leave to replead, or expressly negates
any right to amend?452 If plaintiff opts to amend, is he deemed to
waive his argument that the original complaint was sufficient? 53

Each question will be dealt with in turn.

1. Dismissal withLeave to Amend

When a complaint is insufficient but suggestive of a claim, it is
not clear whether the court should deny the motion to dismiss for
repleading454 or grant the motion to dismiss with leave to amend
the complaint.45 5 There may be no difference between the two

will not normally be permitted . . .if the order of dismissal is affirmed."). This
proposition should be applied only to the dismissal in the A and B contexts.

451. 5A WRIGHT & MILLER, supra note 3, § 1357, at 372.
452. Id.
453. Both state and federal courts are divided on this question. SHREVE &

RAVEN-HANSEN, supra note 2, § 50, at 201.
454. See Festa v. Local 3 Int'l Brotherhood of Elec. Workers, 905 F.2d 35, 37

(2d Cir. 1990) (reversing a dismissal of the complaint against the labor union be-
cause nothing on the face of the complaint indicated that the plaintiff could not
adequately replead a claim against the union); Balistreri v. Pacifica Police Dep't,
901 F.2d 696, 700-02 (9th Cir. 1990) (reversing the dismissal with prejudice of
plaintiff's equal protection claim because the plaintiff was entitled to amend the
complaint to clarify claim that police officers violated equal protection); Scott v.
Eversole Mortuary, 522 F.2d 1110, 1116 (9th Cir. 1975) (reversing the dismissal of
plaintiff's count insofar as it denied leave to amend because the court could con-
ceive of facts that would render plaintiff's claim viable and discern from the rec-
ord no reason why leave to amend should be denied).

455. See Jackson v. City of Beaumont Police Dep't, 958 F.2d 616, 622 (5th
Cir. 1992) (reversing the district court's denial of a Rule 12(b)(6) motion, and
instructing to replead further in accordance with heightened pleading require-
ment under § 1983); Buckey v. County of Los Angeles, 957 F.2d 652, 654 (9th Cir.
1992) (after affirming the dismissal of a complaint, the Ninth Circuit questioned
whether it should remand to permit the plaintiff to amend her pleadings); Bra-
num v. Clark, 927 F.2d 698, 705 (2d Cir. 1991) (noting that dismissal of complaint
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courses, because the plaintiff can replead his claim in either case.
Accordingly, it may be good for the court to have some discretion
to deny or grant the motion with leave to amend the complaint in
this context. However, a district court's discretion to dismiss the
complaint without leave to amend should be severely restricted by
Rule 15(a).458 Also, denying the motion might be favorable in view
of a statue of limitations and appealability.45 7

2. Right to Amend

It is well-settled that cases should be decided on their merits,
and that the plaintiff should be given a reasonable opportunity to
cure the formal defects of the complaint. For this reason, some
courts have held that upon dismissal under Rule 12(b)(6), the
plaintiff may amend the complaint as a matter of right under Rule
15(a) if there has been no responsive pleading. However, others re-
quire the plaintiff to obtain leave to amend.

For example, the Seventh Circuit held that when the original
complaint is dismissed, the litigation has not been terminated and
the plaintiff still retains his right to amend once as a matter of
course under Rule 15(a).458 In this regard, the courts appear to dis-
tinguish dismissal of the complaint from dismissal of the action
and to read Rule 15(a) literally to allow a plaintiff to amend once
after dismissal of the complaint. 59 On the other hand, the First
Circuit has held that the thrust of Rule 15(a) is aimed at the pre-
judgment phases of litigation, and that plaintiffs were not entitled
to amend their complaint even though no responsive pleading had
been served.4 0 Also, the Second Circuit held that the right to
amend without permission terminates unless the court explicitly

under Rule 12(b)(6) should ordinarily be accompanied by leave to file amended
complaint); Elliott v. Bronson, 872 F.2d 20 (2d Cir. 1989) (affirming the dismissal
but remanding and directing the leave to amend); Salahuddin v. Cuomo, 861 F.2d
40, 43 (2d Cir. 1988).

456. See, e.g., Bank v. Pitt, 928 F.2d 1108, 1112 (11th Cir. 1991), citing
Thomas v. Town of Davie, 847 F.2d 771, 773 (11th Cir. 1988).

457. See supra part III-D; infra part IV-C.
458. Peterson Steels, Inc. v. Seidmon, 188 F.2d 193 (7th Cir. 1951).
459. Accordingly, that right does not survive a dismissal of the entire action.

See, e.g., Car Carriers, Inc. v. Ford Motor Co., 745 F.2d 1101, 1106 (7th Cir. 1984).
460. See, e.g., The Dartmouth Review v. Dartmouth College, 889 F.2d 13, 22-

23 (1st Cir. 1989) ("[Lleave to amend will be granted sparingly and only if justice
requires further proceedings").
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grants leave to amend in ruling on the motion,461 because efficient
judicial administration is lost after the court has already ruled by
granting a motion to dismiss.8 2

Some commentators argue that the better practice is to allow
at least one amendment regardless of how unpromising the initial
pleading appears.463 Since the better rule is to limit the courts' dis-
cretion concerning technical matters, a plaintiff should be allowed
his right to amend once as a matter of course. After one amend-
ment has been allowed, the district court has "discretion whether
or not to grant leave to amend, and its discretion is not subject to
review on appeal except for abuse of discretion. ' 46 4 Otherwise, the
effect of granting dismissal may be especially harsh for a plaintiff.
After a plaintiff has exercised the right to amend a complaint, the
court will have discretion whether to grant leave to amend under
Rule 15(a).

3. Question of Waiver

If a plaintiff chooses to amend without arguing that the origi-
nal complaint was sufficient, he may lose the opportunity to argue
it.4"' Some commentators maintain that under the Federal Rules a
plaintiff waives his objection to the court's dismissal order only in-
sofar as it applies to technical defects in the original complaint, if
the plaintiff asks leave to amend his complaint and the amend-
ment is merely a technical one, most courts will not allow the
plaintiff to argue on appeal that the dismissal of his earlier plead-
ing was erroneous. However, a plaintiff may still argue on appeal
from an unfavorable final judgment after a trial on the merits of
the amended complaint, that the erroneous grant of the Rule
12(b)(6) motion against his original complaint struck a vital blow

461. Although the other position basically requires leave to amend, some
commentators view some circuits as taking an intermediate position that plaintiff
may amend with leave of court after dismissal, unless the court either holds that
no amendment is possible or that dismissal of the complaint also constitutes dis-
missal of the action. SHREVE & RAVEN-HANSEN, supra note 2, 53, at 209.

462. Elfenbein v. Gulf & Western Indus., Inc., 590 F.2d 445, 448 n.1 (2d Cir.
1978).

463. See, e.g., 5A WRIGHT & MILLER, supra note 3, § 1357, at 365-367.
464. 3 MOORE, supra note 422, 15.08, at 15-64.
465. See, e.g., Leggett v. Montgomery Word & Co., 178 F.2d 436 (10th Cir.

1949) (overruled by Davis v. TXO Prod. Corp., 929 F.2d 1515 (10th Cir. 1991);
FRIEDENTHAL ET AL., supra note 11, § 5.25, at 302.
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to a substantial portion of his case.46 In this regard, since the
court may dismiss a claim for technical defects in the C, D, E and
G contexts, the plaintiff is deemed to have waived his argument.
On the other hand, the plaintiff may argue on appeal that the com-
plaint sufficiently stated a claim in the A and B contexts.

C. Appealability

Generally, when the court grants the motion to dismiss, the
plaintiff may appeal because the decision is final on the merits.46" 7

When the court denies the motion, neither party can appeal, unless
the jurisdiction permits interlocutory appeals, because there is no
final judgment from which to take an appeal.4"

Similarly, an order dismissing a complaint with leave to
amend is normally interlocutory and not appealable,'69 because the
deficiency may be corrected by the plaintiff without affecting the
cause of action.410 Since it is not clear whether the court denies the
motion to dismiss for repleading or grants the motion to dismiss
with leave to amend the complaint, there should not be a substan-
tial difference between them, and both decisions are not appeala-
ble. Also, it may be good for the court to have some discretion to
deny or grant the motion.

However, just as the complaint should be tested in order to
facilitate appellate review in the B context, the dismissal decision
should also be reviewed at an early stage, if the plaintiff desires. In
some jurisdictions, if the plaintiff cannot amend or declares his in-
tention to stand on his complaint, the order does become final and
appealable. 47'1 Also, if the court does not want an appeal, denying
the motion for repleading might be simpler. However, plaintiff may

466. 6 CHARLES A. WRIGHT ET AL., Federal Practice & Procedure: Civil 2d,
§ 1476, at 560-61 (2d. ed. 1990); SHREVE & RAVEN-HANSEN, supra note 2, § 50, at
201. See, e.g., Wilson v. First Houston Inv. Corp., 566 F.2d 1235, 1238 (5th Cir.
1978) (citing Blazer v. Black, 196 F.2d 139, 143-44 (10th Cir. 1952)).

467. See, e.g., 2A MOORE, supra note 422, 12.14, at 12-103.
468. See, e.g., SHREVE & RAVEN-HANSEN, supra note 2, § 50, at 201; Goetz v.

Calppelen, 946 F.2d 511, 514 (7th Cir. 1991).
469. See, e.g., Kozemchak v. Ukrainian Orthodox Church of America, 443

F.2d 401 (2d Cir. 1971) (per curiam).
470. Borelli v. City of Reading, 532 F.2d 950, 951 (3d Cir. 1976).
471. See, e.g., DiVittorio v. Equidyne Extractive Indus., Inc., 822 F.2d 1242,

1247 (2d Cir. 1987); Borelli v. City of Reading, 532 F.2d 950, 951-52 (3d Cir.
1976); Azar v. Conley, 480 F.2d 220 (6th Cir. 1973); Grantham v. McGraw-Edison
Co., 444 F.2d 210 (7th Cir. 1971); Hurst v. California, 451 F.2d 350 (9th Cir. 1971).
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be deemed to have irrevocably waived the option to further amend
the complaint.

4 72

V. CONCLUSION

Under modern pleading, Rule 12(b)(6) will not serve the func-
tions of issue narrowing, fact development and guidance, and full
screening of sham or insufficient claims or defenses. Rule 12(b)(6)
may, however, serve the functions of important issue identification
and some screening of unmeritorious or insufficient claims or de-
fenses. The function of Rule 12(b)(6) can be the disposition of cer-
tain cases as follows:

i) those which state no legal theory whatsoever, including friv-
olous cases (A context);

ii) those which state no legal ground to establish a claim
(B context);

iii) those which contain no factual allegation of an essential ele-
ment of established legal theory (C context);

iv) those which state only conclusory, general allegations with-
out any description of the basic nature of the dispute
(D context); or

v) those containing highly improbable allegations of an essen-
tial element of established legal theory (E context).

This function may also eliminate some marginal claims and
parties. In an unusual case, a complaint which is defective in form
(G context) may be dismissed under Rule 12(b)(6) as well as Rule
12(f). On the other hand, the court can tentatively confirm the va-
lidity of a claim (B context), or the sufficiency of allegations of a
conceivable set of facts alleged in support of essential elements es-
tablishing legal grounds (F context).

Needless to say, Rule 12(b)(6) has many sub-functions, which
were referred to in part I-A of this article. Although Rule 12(b)(6)
motions may signal the defendant's determination to litigate, or
affect settlement dynamics, these are merely by-products. The
functions of Rule 12(b)(6), including issue identification and
screening of unmeritorious or insufficient claims or defenses, must
be finally accomplished through discovery, pretrial conference,
other screening motions, and other devices. Courts should exercise
discretion regarding application of Rule 12(b)(6) or dismissal sua

472. See, e.g., DiVittorio v. Equidyne Extractive Indus., Inc., 822 F.2d 1242,
1247 (2d Cir. 1987).
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sponte under some clear standards. The desirable standards for
Rule 12(b)(6) may be double or plural standards, depending on the
issues on the face of the complaint. However, the standards should
not vary upon whether the action is "disfavored" or not. Plural
standards should be drawn from the objectives and effects of Rule
12(b)(6) proceedings. When the court must decide whether the
plaintiff has legal grounds or not (A and B contexts), the Conley
standard should not be applied. On the other hand, when the court
decides whether the complaint sufficiently states allegations, the
Conley standard should be fully applied. The real problem is not
one of sufficiency or specificity of allegations, but rather concerns
regarding the statement of essential elements, the burden of plead-
ing, or the burden of the movant. Only when the movant success-
fully shows that the complaint has only conclusory, general, or
highly improbable allegations of an essential element of estab-
lished legal theory may the court grant a Rule 12(b)(6) motion.
Additionally, dismissal sua sponte should be used subject to the
strict procedural rules only in cases where the claim is not sup-
ported by any legal ground (A context), or factual allegation of an
essential element is absent (C context). Finally, when the court de-
cides the complaint is defective in form, the court should use Rule
12(b)(6) very sparingly (G context).

All dismissals have an issue preclusion effect. However, while
dismissals in the A and B contexts should have a claim preclusion
effect, dismissals in the C, D, E and G contexts should not. Accord-
ingly, the court may use dismissal sua sponte with full res judicata
effect only in the A context, which will rarely occur. In ordinary
cases, the court will have to consider claims in other contexts. As a
result, although the court may be able to dispose of fewer cases,
each case may be treated more fairly by using Rule 12(b)(6).

Although it may be desirable to codify such standards in the
Rules, the courts may have already used such standards to some
extent. Without clarifying the standards, Rule 12(b)(6) will remain
an obscure, flexible procedure which is easily manipulated by law-
yers, and which will impede the justice the Federal Rules originally
sought. However, if Rule 12(b)(6) is utilized in an appropriate
manner and under relatively clear standards, it can appropriately
influence settlement dynamics. Thus, as with so many other areas
of the law, the future of Rule 12(b)(6) depends on the development
of clear standards.

1993]

87

Hamabe: Functions of Rule 12(b)(6) in the Federal Rules of Civil Procedur

Published by Scholarly Repository @ Campbell University School of Law, 1993


