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A.

More than any other factor, human dignity is cited as the moral
ground of human rights.” Yet the assertion of human dignity receives
more attention than an explanation of what accounts for it.”

When the question of the foundation of human dignity is
addressed, frequently the exercise of a human capacity for something or
other (typically reasoning) supplies the rationale.”® Many Evangelicals
are not persuaded that the capacity to reason grounds human dignity.
The profoundly mentally handicapped, those in a persistent vegetative
state, and those suffering late-term dementia cannot reason yet virtually

the contingency of our human existence.”). With respect to such approaches, Zachary

Calo writes:
The defining characteristic of this project is the shifting of focus from the
universal to the particular. Rather than articulating an account of human rights
on neutral, universal terms, it does so on the basis of particularistic normative
worldviews, including religious traditions. It thus replaces a universal logic
with a theological logic and invites communities of religious meaning to
participate in discourse concerning human rights and human goods without
starting from a secular premise.

Calo, supra note 70, at 18.

74. See, e.g., UDHR PREAMBLE, supra note 54, para. 1 (“Whereas, recognition of the
inherent dignity . . . of all members of the human family . . . .”); see also DAVID KRETZMER
& ECKART KLEIN, THE CONCEPT OF HUMAN DIGNITY IN HUMAN RIGHTS DISCOURSE (2002);
RICHARD AMESBURY & GEORGE M. NEWLANDS, FAITH AND HUMAN RIGHTS: CHRISTIANITY AND
THE GLOBAL STRUGGLE FOR HUMAN DIGNITY xiv (2008) (“The core idea of human
rights-that every human being has dignity . . . .”); CATECHISM OF THE CATHOLIC CHURCH 1
357 (1994) (“Being in the image of God the human individual posses the dignity of a
person....").

75. Peter Singer has challenged the “nonsense upon stilts” nature of ungrounded
human dignity. See Peter Singer, A Convenient Truth, THE NEW YORK TIMES, Jan. 26, 2007,
see also Richard Rorty, Human Rights, Rationality, and Sentimentality, in ON HUMAN
RIGHTS: THE OXFORD AMNESTY LECTURES 1993 111, 116 (1993) (declaring “human rights
foundationalism” to be “outmoded”); FRIEDRICH NIETZSCHE, THE WILL TO POWER 142
(Walter Kaufmann & R.J. Hollingdale eds., 1967) (1888) (“Through Christianity, the
individual was made so important, so absolute, that he could no longer be
sacrificed . . .. All ‘souls’ became equal before God: but this is precisely the most
dangerous of all possible evaluations! If one regards individuals as equal, one calls the
species into question . . . .”); Onazi, supra note 57, at 14 (“The prevailing understanding
of human rights . . . is primarily driven by a western, liberal and individual notion of
dignity.”).

76. See, e.g., RONALD DWORKIN, LIFE’'S DOMINION: AN ARGUMENT ABOUT ABORTION,
EUTHANASIA, AND INDIVIDUAL FREEDOM 84 (1993) (“The life of a single human organism
commands respect and protection . . . finally, when mental life has begun and
flourishes . . . ")
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all Evangelicals believe such persons retain their human dignity.” If not
reasoning, then freedom in the Kantian sense of unconstrained choice
supplies a contemporary account for human dignity.” Kantian freedom
ultimately proves incoherent.” Dignity, tethered to abilities such as
reasoning or even the capability to choose, is an under-inclusive
foundation for human rights.

Without a foundation, the limits of “dignity” are cabined by little
more than the imagination of the proponent of some cause or
other-including the human rights movement. “[T]he use of ‘dignity,
beyond a basic minimum core,” writes Christopher McCrudden, “does
not provide a universalistic, principled basis for judicial decision-making
in the human rights context.”™® Indeed, “there is little common
understanding of what dignity requires substantively within or across
jurisdictions.™ Even Martha Nussbaum, whose influential work will be
considered later, grounds human dignity in the moral sentiment of awe:
“We see the person as having activity, goals, and projects — as somehow
awe-inspiringly above the mechanical workings of nature....”®

77. NICHOLAS WOLTERSTORFF, JUSTICE: RIGHTS AND WRONGS 329-33 (2008).

78. See, e.g., Rorty, Human Rights, supra note 75, at 124-25. (“Kant’s account of the
respect due to rational agents . . . is an excellent suggestion . . . . But it has never been
backed up by an argument based on neutral premises, and it never will be.”).

79. See C. Scott Pryor, Consideration in the Common Law of Contracts, 18 REGENT U.
L. Rev. 1, 28-29 (2005-2006); see also MEILAENDER, supra note 2, at 28-29
(summarizing argument that an ethical theory founded only upon choice cannot account
for nature of human life); id. at 89 (“The great problem with this approach though is
that, in attempting to salvage personal dignity, it may lose the body and the human
dignity of bodily life.”).

80. Christopher McCrudden, Human Dignity and Judicial Interpretation of Human
Rights, 19 EUR. J. OF INT'L L. 655 (2009).

81. Id.

82. NUSSBAUM, supra note 1, at 73. The first half of the paragraph from which this
quote is taken reads as follows:

The idea of human dignity has broad cross-cultural resonance and intuitive
power. We can think of it as the idea that lies at the heart of tragic artworks, in
whatever culture. Think of a tragic character, assailed by fortune. We react to
the spectacle of humanity so assailed in a way very different from the way we
react to a storm blowing grains in the wind. For we see a human being as
having worth as an end, a kind of awe-inspiring something that makes it
horrible to see this person beaten down by the current of chance -~ and
wonderful, a the same time, to witness the way in which chance has not
completely eclipsed the humanity of the person.
The beauty of Nussbaum’s prose should not obscure its foundation in intuition, an
intuition that may not be shared by all. There are certainly many people whose response
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Grounding assertions of the universal and the absolute in in fleeting and
inconsistent human sentiments provides scant support for human
dignity. Assertions of human dignity nonetheless continue to carry
rhetorical weight but as time progresses one can imagine a world in
which dignity’s ubiquity will undercut its utility.** Arguments over
human rights create more heat than light.®* Only the rhetorical force of
attaching the term “human right” to a particular good is the primary
reason “rights-talk” remains so powerful

B.

While the heyday of philosophical foundationalism has passed, the
place of foundations continues to play a role in political and legal
discussions. Among virtually all strands within the Christian tradition,
writers about human rights generally and human dignity in particular
have founded their reflections in the theological concept of the image of
God in man.® Genesis 1:26-27 is the locus classicus for this doctrine:

%Then God said, “Let us make man in our image, after our likeness. And
let them have dominion over the fish of the sea and over the birds of the
heavens and over the livestock and over all the earth and over every
creeping thing that creeps on the earth.” So God created man in his
own image, in the image of God he created him; male and female he
created them.®’

to the vicissitudes of others’ misfortune is not awe but malicious glee. See infra text
accompanying note 108.

83. That time may already have arrived. See Steven Pinker, “The Stupidity of
Dignity,” in The New Republic (May 28, 2008).

84. See Brad Hooker, Review of JAMES GRIFFIN, ON HUMAN RIGHTS, 30 OX. . LEG.
STuD. 193 (2010) (“The rhetorical power of claims made in the name of human rights
seduced many people and groups into stating their moral claims in terms of human
rights. Moral claims made in the name of human rights thus proliferated wildly.
Proliferation was so widespread as to threaten not only to debase the rhetorical power of
the term “human right” but also to blur conditions for appropriate application of the
term. The practical result has been a series of heated but unclear debates.”).

85. TAYLOR, supra note 7, at 479.

86. See DJ.A. Clines, The Image of God in Man, 19 TYNDALE BULL. 53 (1968)
(surveying various views of meaning of image of God); see also MILLARD ERICKSON,
CHRISTIAN THEOLOGY 498-510 (1985) (summarizing principal views of image of God in
Christian theology).

87. All quotations from the Bible are taken from the English Standard Version
(2001) unless otherwise noted. Genesis 9:6 is also often cited as a bridge between human
beings as bearing God's image and rights (“Whoever sheds the blood of man, by man

http://scholarship.law.campbell.edu/clr/vol33/iss3/7
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What does this brief statement mean? The quantity of theological
analysis of this passage from both Jewish and Christian scholars is
overwhelming and inconsistent.®® Turning to his recent discussion of
inherent moral rights, the efforts of analytic philosopher Nicholas
Wolterstorff can prove helpful ®

Wolterstorff begins by analyzing the concept of “a right” and only
later moves to considering a foundation for rights. What makes a
relationship to a particular state of affairs one of right? What
distinguishes that state of affairs that constitutes a good in one’s life from
that state of affairs to which one has a right? Put another way, what
makes a wrong? “[T]o wrong a human being is to treat her in a way that
is disrespectful of her worth,” asserts Wolterstorff.** What does it mean
to “disrespect” or under-respect someone? The concept of under-respect
presupposes three things. First, the existence of a duty of respect
presupposes that human beings have non-instrumental worth; if they did
not, then rights qua a person’s humanity could increase, decrease, or
even vanish with the vagaries of her usefulness. Human rights—at least
inherent ones—could not exist.®! In the contemporary world, we would
be thrust to either a hortatory fiat or a utilitarian calculus when asserting
a right®? Non-instrumental value of the human subject is an analytic
requirement for an enduring duty of respect.

shall his blood be shed, for God made man in his own image.”). See infra text
accompanying notes 128-133.

88. See, e.g., I-11 THOMAS AQUINAS, SUMMA THEOLOGICA q. 93, art. 4, at 471 (Fathers
of the English Dominican Province, Benziger Bros. 1948 (1274)) (asserting that all
humans share in God’s image and likeness); id., art. 6, at 473 (concluding that the image
is found in man’s mind); JOHN CALVIN, INSTITUTES OF THE CHRISTIAN RELIGION 1.xv.3, at
186-88 (John T. McNeill, ed., Ford Lewis Battles, trans., 1960 (1559)) (describing
foundation of image of God in man’s soul but extending to human faculties, powers, and
even the body); id., 1.xv.4, at 190 (rejecting the function of exercising dominion as the
expression of image of God in humans).

89. WOLTERSTORFF, supra note 77. This is not to suggest that Wolterstorff’s foray into
this topic is entirely analytic; he devotes several pages to exegetical and historical
theology of the meaning of the expression “image of God.” See id. at 342-47.

90. Id. at 296.

91. See Craig A. Stern & Gregory M. Jones, The Coherence of Natural Inalienable
Rights, 76 UM.K.C. L. Rev. 939 (2008) (distinguishing between an inalienable human
right to x and the alienable x, the object of the right). The authors go on to conclude that
the concept of “inalienable rights rel[ies] on the truth of a moral order that is counter to
limitless individual autonomy. Id. at 971. In other words, “natural inalienable rights do
require—presuppose—some transcendent law order.” Id. at 972.

92. From a utilitarian perspective, inalienable rights that inhere in one’s humanity
do not exist; rights serve only a “boosting” function. If the label “right” is assigned to the
holder’s relationship to some good, the utilitarian moral calculus merely increases the
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Second, the existence of wrongs presupposes that certain
(in)actions can have a “respect/disrespect” import; to say otherwise
would deny human agency® and effectively undercut the existence of
rights. If we do not presuppose that humans act with intentionally, that
is, with a view to bringing about a particular state of affairs, we would
conclude that they lack agency.® It is because they lack agency that we
conclude that non-agent actors like inanimate objects do not have
rights;”® nor can such objects wrong one who has rights: One cannot sue
the meteorite that obliterates her home. While it is certainly possible
that the quartet of the profoundly mentally handicapped, those in a
persistent vegetative state, and those suffering late-term dementia lack
agency, this entails only that they cannot wrong another person, not that
they have no rights.

Finally, a wrong has been committed when the respect/disrespect
import of an (in)action is out of accord with the non-instrumental worth
of the other. In other words, under certain conditions, an agent can act
in such a way as not to respect the worth due another; he can commit a
wrong. If someone has been wronged, she must first have had a right.
Combining these presuppositions, we can conclude that rights are not
utilitarian boosters but trumps. Unlike boosters that add some points to
a utilitarian calculation, one who plays the trump card of a human right
takes the hand: “If I have a right against you to the good of some action
on your part,” writes Wolterstorff, “then your performing that action is

holder’s entitlement to that good. Thus, if the net of the goods and evils of one’s
experience of a state of affairs are positive or at least equal, any agent who denies that
good has committed a wrong. Unfortunately, how to weigh the individual and collective
life goods and evils, how to compare the sums so calculated, and at what point to decide
enough is too much—that my right to a life good is so outweighed as so justify its
deprivation—is exceedingly difficult. Wolterstorff observes that the problem with the
“rights-as-booster” approach is that it undercuts the very notion of rights. Id. at 291-96.
In the utilitarian account, no one has an absolute right to x against which that person’s
right to x is to be weighed. Thus, if one’s “right” to life-good x can at some point be
overridden by enough goods of enough others, then it is not wrong to deprive that one of
x. And if it's not wrong to deprive one of x, then one never had a right to x in the first
place. Id. (“To deny that human beings have non-instrumental worth is to deny by
implication that they have moral rights . . . .”). At best, the idea of rights-as-booster is
fraught with danger; at worst, it is incoherent.

93. See generally Sarah Buss, “Personal Autonomy,” The Stanford Encyclopedia of
Philosophy (Fall 2008 Edition), Edward N. Zalta (ed.), available at
http://plato.stanford.edu/archives/fall2008/entries/personal-autonomyy/.

94. See GRIFFIN, supra note 10, at 33 (2008).

95. Which is not to say that one who a right to an inanimate object cannot be
wronged by another’s (in)action with respect to it.

http://scholarship.law.campbell.edu/clr/vol33/iss3/7
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to take precedence for you over whatever balance of life-good and evils
might ensue . ...”* Without presupposing non-instrumental human
worth, agency, and a relationship between the two, the idea of a human
right—a claim to (in)action that exists at all times in all
circumstances—makes no sense. The balancing that accompanies many
of the putative human rights in contemporary human rights
instruments®” demonstrates that they are not rights so understood,;
rather, they are goods that political or other entities should endeavor to
safeguard or provide, as the case may be. The relative paucity of
inalienable rights in the Founding era—life, liberty, and the pursuit of
happiness—demonstrates such a rigorous, analytic understanding of
rights. The amalgam of such rights with other goods characterizes the
contemporary human rights movement.

96. Id. at 291 (emphasis added). The clarity of a right as a trump contrasts sharply
with the concept of rights as boosters when it comes to the perennial problem of
“balancing rights.” Human rights cannot be played against other rights; exercising a
human right cannot be a wrong. On Wolterstorff's account there are no set of existing or
potential life-goods that can compromise a human right. Balancing is entirely
appropriate, however, when it comes to allocating goods to which no one has a human
right. Distribution of goods based on consanguinity, propinquity, or mere caprice does
no wrong those to whom the goods were not distributed. Alternatively, the need to
balance rights may reveal an improperly stated right. Vagueness and over-breadth are
common errors in the specification of human rights. See, e.g., UDHR, supra note 54, Art.
15(1) (“Everyone has the right to a nationality.”); Art. 22 (“Everyone, as a member of
society, has the right to social security and is entitled to realization . . . of the economic,
social and cultural rights indispensable for his dignity and the free development of his
personality.”); Art. 24 (“Everyone has the right to rest and leisure, including reasonable
limitation of working hours and periodic holidays with pay.”). See WOLTERSTORFF, supra
note 77, at 315 (“[Tlhese are fake rights, pseudo rights.”). Wolterstorff takes the
argument that rights are trumps from RONALD DWORKIN, TAKING RIGHTS SERIOUSLY
(1978). James Griffin has strongly challenged Dworkin’s understanding of rights as
trumps. See GRIFFIN, supra note 10, at 20. Griffin’s observation that rights are often
balanced against the general welfare is beside the point when the rights in question are
not human rights but constitutional, civil, political, legal, or private rights. Following
Wolterstorff, I take the position that only human rights are properly trumps over the
general welfare. Dissenting from Wolterstorff, I do not agree that claims to certain life-
goods such as paid holidays are not rights; they are not human rights but may well be
public or private legal rights.

97. Id.
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C.

1.

Focusing on the third of these factors, what accounts for the
presupposition that human beings have non-instrumental worth?
Historically, reasoning was suggested.®® Currently we observe that either
the actual exercise of certain qualities (e.g., rational reflection on ends as
well as means® and application of moral judgments) or the potential to
exercise certain powers are put forward to account for the non-
instrumental worth of humans.'®

Following Martha Nussbaum, a leading contemporary human rights
theorist, we can combine both qualities and potentialities into human
“capabilities.”™® Nussbaum’s approach lists ten such capabilities: life,
bodily health, bodily integrity, sense/imagination/thought, emotions,
practical reason, affiliation, other species, play, and control over one’s
environment (political and material).'” Several of these capabilities fit
neatly within the Declaration’s list of life and liberty. The others might
be subsumed into the pursuit of happiness.'®®

However, it is clear that not all humans are permitted to exercise
these capabilities. Throughout the world if not in America, poverty and
hunger as well as institutional oppression make it impossible for many
to exercise these capabilities. The failure of a socio-political order to
allow all persons within its scope to develop such capabilities, according
to Nussbaum, is unjust.'®™ From the perspective of the capabilities

98. See Jon Wetlesen, Inherent Dignity as a Ground of Human Rights, in REVOLUTION
AND HUMAN RIGHTS 109-10 (Werner Maihofer ed., 1990) (discussing efforts to include
reason as a ground for human dignity in the UDHR).

99. See GRIFFIN, supra note 10, at 44-48.

100. See generally Wetlesen, supra note 98, at 98-114.

101. Martha Nussbaum has written extensively that human capabilities, not a
particular capacity, ground dignity and hence the universality of human rights. See
NUSSBAUM, supra note 1, at 5 (“I shall argue that the best approach to this idea of a basic
social minimum is provided by an approach that focuses on human capabilities, that is
what people are actually able to do and to be — in a way informed by an intuitive idea of
a life that is worth of the dignity of the human being.”).

102. Id. at 78-80.

103. See Martha Nussbaum, Foreword: Constitutions and Capabilities: “Perception”
Against Lofty Formalism, 121 HARv. L. REV. 4, 50-53 (2007).

104. See Martha Nussbaum, Reply to Diane Wood, Constitutions and Capabilities: A
(Necessarily) Pragmatic Approach, 10 Chi J. INTL L. 431 (2010) (“A familiar
understanding of the purpose of government is that it should, at a minimum, secure

http://scholarship.law.campbell.edu/clr/vol33/iss3/7
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approach, a polity’s civil government and not its citizens or non-
governmental entities is ultimately responsible if its people do not have
opportunity to flourish.!'® This is necessarily the case in Nussbaum’s
approach because virtually all non-governmental entities, including the
family, are artifacts of the state.'® Nussbaum demonstrates that a few of
the leading thinkers of the Founding era believed in a role of civil
government to enhance certain capabilities of Americans.'” Nonetheless,
she fails to prove that the view of the Constitutional role of the federal
government in the Founding era included the power to enact a
“capabilities agenda.”

Moreover, it is not always the case that it is the failure of the
political order that truncates the full development of a citizen’s
capabilities. Some persons simply have no capabilities due to congenital
abnormalities or developmental factors.!® Nussbaum equivocates on the
presence of human dignity and thus the non-instrumental worth of those
whose capabilities are severely stunted.'® Read a certain way, Nussbaum
even could be seen to argue that those who fail to exercise any of these
capabilities are less than fully human.'® While decrying both

those central entitlements. If it does not, it will not have a claim to be even minimally
just.”).

105. See NUSSBAUM, supra note 103, at 24 (“[T]he Clapabilites] A[pproach] holds that
the purpose of government is to promote a set of core necessary conditions for

reasonably flourishing lives . . . . If that purpose has not been fulfilled, government is
ultimately to blame . . . ")

106. See NUSSBAUM, supra note 1, at 262 (“The family . . . is the artifact of state
action . ...”).

107. Seeid. at 103
108. Steven D. Smith subjects Nussbaum’s “intuitive” approach as the foundation of
human capabilities to a sustained critique in THE DISENCHANTMENT OF SECULAR DISCOURSE
171-86 (2010). Even if her list of capabilities can be further substantiated, it falls to the
objection noted in the text accompanying note 77: not all human beings have all of these
capabilities.
109. Nussbaum acknowledges and then dodges this problem when she writes:
At one extreme, we may judge that the absence of capability for a central
function is so acute that the person is not really a human being at all, or any
longer ~ as in the case of certain very severe forms of mental disability, or
senile dementia. But I am less interested in that boundary (important as it is
for medical ethics) than in a higher threshold, the level at which a person’s
capability becomes what Marx called “truly human,” that is, worthy of a human
being.
NUSSBAUM, supra note 106.
110. Id. at 87 (“It is perfectly true that functionings, not simply capabilities, are what
render a life fully human in the sense that if there were no functioning of any kind in a
life, we could hardly applaud it, no matter what opportunities it contained.”).
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utilitarianism and libertarianism,""! Nussbaum’s emphasis on choice and
the opportunity to choose root her approach firmly among the
proponents of autonomy as the center of what it means to be human.'*?
Such a foundation is unacceptable to any who, like most Evangelicals,
are unwilling to conclude that any human lacks non-instrumental worth.

2.

On a distinctively Christian view, however, it is divinely bestowed
(or imputed) worth that accounts for the dignity necessary to justify for
the non-instrumental worth of human beings.!"> All human beings are
respect-worthy because, Wolterstorff asserts, God loves them: *I
conclude that if God loves . . . each and every human being equally and
permanently, then natural human rights inhere in the worth bestowed
on human beings by that love. Inherent human rights are what respect
for the worth of God’s love requires.”"*

While it is certainly the case that God’s love would provide a
foundation for the non-instrumental worth of human beings, some
Evangelicals would balk at Woltersiorff’s claim that God universally and
permanently loves all human beings. At the very least, they could
observe that the Bible seems to teach otherwise at some points.''> Rather
than pursue this internal argument, however, this Author suggests an
alternative account for God’s valorization of human beings that returns
to the key passage in Genesis quoted above. The late theologian Meredith
G. Kline concluded that God’s very creation of human beings “with his

111. Id. at 17-24.

112. See, e.g., id. at 10 (“What respect [for human beings] centrally involves . . . is
supporting human beings in the development and exercise of some central human
abilities, especially prominent among which is the faculty of selection and choice.”); id.
at 11 (*[T]he most important human powers, including the power of choice . . . ."); id. at
14 (“(6) Centrality of Choice. The goal of CA is capability, because respect for people’s
power of choice is at the center of the entire approach.”); id. at 15 (“The CA ... aimsata
nation of free choosers . . . . Choice is seen as crucial for citizenship . . . .”). What is to be
made of those who lack the capability to choose is not addressed.

113. See WOLTERSTORFF, supra note 77, at 353 (arguing that being loved by God is the
worth-imparting quality of human beings).

114. Id. at 360. Wolterstorff's use of the subjunctive is puzzling because only a
paragraph later he confirms the reasonable supposition that he holds as true his
assertions of God’s universal and permanent love for all human beings. Id.

115. See, e.g., Romans 9:13 (“As it is written, ‘Jacob 1 loved, but Esau I hated.”)
(alluding to Malachi 1:2-3); see generally WESTMINSTER CONFESSION OF FAITH, supra note
25, Chapter 32.1 (“And the souls of the wicked are cast into hell, where they remain in
torments and utter darkness, reserved to the judgment of the great day.”).

http://scholarship.law.campbell.edu/clr/vol33/iss3/7
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image in the beginning was ... to create mankind in a covenant of
marriage, as bride of the Maker-Lord, with all the commitment of
promise and obligation inherent in such an alliance.”'® This inherent
moral obligation is bilateral, not unilateral; not only do humans have a
moral obligation to respect God, God, by creating humans in his image,
has a moral obligation to respect them. In other words, by choosing to
create “in his image,” justice required that God respect the worth of such
a creature.'” It follows that God’s respect for his human creation entails
a duty of intra-human respect, which in turn grounds their non-
instrumental worth.

In addition to the text of Genesis 1:26-27, Kline makes a second
argument to support his conclusion that the creation of human beings in
God’s image entails their non-instrumental worth. He argues that the
presence of God’s Spirit at the outset of creation,'® coupled with the
subsequent investiture of humanity with God’s image, anticipated the
connection of “enrobing” with the establishment of other covenants
recorded in the Bible.!® Much like contemporary judicial robing
ceremonies, enrobing in the Ancient Near East carried significant
cultural overtones.'? Ten of the twenty-seven references in the Hebrew
Scriptures to the noun m*il (robe, outer garment) occur in the books of
Exodus and Leviticus where it denotes an item of clothing of the high

116. MEREDITH G. KLINE, KINGDOM PROLOGUE 12 (1993) (emphasis added). For an
account of the obligations that inhere in kinship bonds see MEILAENDER, supra note 2, at
16.

117. Kline provides a theological foundation for Wolterstorff's assertion that there
must be reciprocal “standing rights” between God and human beings for there to be a
moral (as opposed to a purely prudential) obligation to obey God’s commands. See
'WOLTERSTORFF, supra note 77, at 281-84.

118. Genesis 1:2 (“The earth was without form and void, and darkness was over the
face of the deep. And the Spirit of God was hovering over the face of the waters.”).

119. See KLINE, KINGDOM PROLOGUE, supra note 116, at 11 (“Before the first creative
fiat is heard in Genesis 1:3, the divine speaker is portrayed in Genesis 1:2 as God the
Spirit . . . . [Tlhis form of divine presence is to be identified with the Glory-cloud
epiphany. At the ratification of the old covenant at Sinai, this cloud-pillar form of
theophany represented God standing as witness to his covenant with Israel. Once again,
at the ratification of the new covenant at Pentecost, it was God the Spirit, appearing in
phenomena that are to be seen as a New Testament version of the Glory-fire, who
provided the confirmatory divine testimony. . . .”). The complexity of Kline’s prose
points to the difficulty of expressing the doctrine of the image of God in conceptual
form.

120. See, e.g., NICOLAS WYATT, ‘THERE'S SUCH DIVINITY DOTH HEDGE A KING:" SELECTED
EssaYs OF NICOLAS WYATT ON ROYAL IDECLOGY IN UGARITIC AND OLD TESTAMENT
LITERATURE 199 (2005).
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priest.'! Its other uses describe “an outer garment worn by people of
rank.”'* As Kline observes, “[o]lne of the biblical figures for the
bestowing of the divine image on man is that of covering him with a
robe emblematic of God’s glory. The outstanding instance of this
symbolism in the Old Testament is found in the placing of the sacred
vestments on the high priest of Israel.”’* Within the Christian tradition,
the metaphorical “enrobing” of humanity with God’s Spirit at creation is
consistent with creating humanity in God’s image and the unique
valorizing of human beings. Humanity’s status as a divinely enrobed race
of priests entails its non-instrumental value. Each human being,
regardless of any lack of capabilities, has dignity sufficient to ground
human rights.

3.

Humanity was created in covenant with God, a relationship with
stipulations with concomitant rewards and penalties.'?* The covenantal
form of the divine-human relationship, and not some particular human
quality or power or even capability, frames the concept of “image of
God.” Although Kline was not a political theorist, he observed that since
the fall of humanity into a state of sin, “correction” is one of the core
functions of human government (the “city”):

121. See 2 NEW INTERNATIONAL DICTIONARY OF OLD TESTAMENT THEOLOGY AND EXEGESIS
1018 (Willem A. VanGemeren ed., 1997)

122, 1d.

123. KLINE, supra note 116, at 11; see also JAMES B. JORDAN, THROUGH NEW EYES:
DEVELOPING A BIBLICAL VIEW OF THE WORLD 174 (1988) (identifying the robe as emblem
of post-lapsarian judicial authority).

124. Id. at 12 (“In a special sense then, the particular divine fiat to create man as one
invested with the Glory-image of God was a covenantal fiat. [It is] patent that the
covenantal relationship of God and man had its origin in the very act of creating man . . .
. The covenantal character of the original kingdom order as a whole and of man’s status
in particular was given along with existence itself.”). Wolterstorff rejects this
“structural/relational” account of the image of God as the foundation of human dignity.
See WOLTERSTORFF, supra note 77, at 348-52. Notwithstanding his efforts to distinguish
his position from “functional” approaches to the image of God, 1 believe Wolterstorff
continues to identify the image of God with human functions or capacities. On Kline’s
understanding, by contrast, God clothes humanity with his image by divine fiat; it is
what we are, not what we do. For Kline's sustained (albeit recondite) treatment of this
topic see MEREDITH G. KLINE, IMAGES OF THE SPIRIT 26-33 (1980). For an extended
analysis of the same topic in terms of personal dignity from a neo-Aristotelian
perspective see generally MEILAENDER, supra note 2.
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Positive regulation of societal order and direction of cultural endeavor
must now be supplemented by an enforcing of justice through penal
sanctions. As a major means used in his [God’s] common grace to
restrain the manifestation of man’s depravity, God assigns to city
government the responsibility to act as his agent for the protection of the
community by repressing and punishing evil-doing.'*>

Because human beings have inherent worth and stand in a structural

covenantal relationship with God, they can be both victims of injustice'?

as well as God’s agents of correction.'”’

This Christian account of humanity’s creation in the image of God
accounts for the non-instrumental worth of human beings and their
primary human rights. A later text in the Hebrew Scriptures warrants the
exercise of secondary, corrective rights to vindicate violations of primary
rights. Genesis 8:20-9:17 contains what is commonly called the Noahic
covenant in which for the first time in the biblical record there is an
express delegation by God to human beings of the authority to
administer corrective justice. Genesis 9:6 recites that, “Whoever sheds
the blood of man, by man shall his blood be shed.” Like Genesis 1:26-
27,8 this text has generated enormous and highly contested
interpretations.'” Following lawyer-theologian David VanDrunen, it will
suffice to observe that “there are good reasons to think that Genesis 9:6
speaks more about human duties than human rights.”** Human rights
and the human duty of correction or rectification of violations of rights
are linked by the teaching of human beings as the image of God: “God
appeals [in Genesis 9:6] to the image of God not to explain why murder
deserves a severe penalty but to explain why the penalty will be
administered ‘by man.’”' Drawing on Kline’s judicial-enrobing
analysis,'*” VanDrunen concludes that “the appeal to the image in

125. KLINE, supra note 116, at 103.

126. See C. Scott Pryor, Principled Pluralism and Contract Remedies, 40 MCGEORGE L.
REV. 723, 745-46 (2009) (accounting for the appropriateness of state-enforced remedies
for breaches of contract in terms of the Christian doctrine of sin).

127. See infra text accompanying notes 128-32.

128. See supra note 88.

129. See CrLAUS WESTERMANN, GENESIS 1-11: A COMMENTARY 467 (John ]. Scullion
trans., 1984) (“The variations in the interpretation of the verse are striking.”). For
examples of varied interpretations see id. at 466-69 and VICTOR P. HAMILTON, THE BOOK,
OF GENESIS CHAPTERS 1-17 315 (1990).

130. David VanDrunen, Natural Law in Noahic Accent: A Covenantal Conception of
Natural Law Drawn from Genesis 9, 30 ]. Soc. CHRISTIAN ETHICS 131, 138 (2010).

131. Id

132. See supra text accompanying notes 118-23.
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Genesis 9:6 ought to be read as an appeal to the reality of this royal-
judicial commission. . . . When justice is violated, human beings should
exercise their judicial authority to remedy the situation.”"**> While not as
central in the Christian tradition as the account of humanity’s creation in
the image of God, VanDrunen’s analysis of this remedial text warrants
Evangelical support for the use of state action to rectify violations of
human rights.

Kline also saw a positive, ameliorative role for civil government. In
other words, the inherent worth of humans requires the state to
remediate as well as adjudicate, to enhance as well as defend, the
covenantally grounded rights of its citizens:

[A]s an administrative community it [the state] becomes a welfare
agency burdened with the relief of those destitute by reason of the
cursing of the ground and the general frustration of man’s cultural
efforts under the common curse, all aggravated by the selfishness of men
themselves competing in an economy tending to disequilibrium.'*

There is thus a basis in the standard Christian teaching of creation of
humanity in the image of God for recognition of negative rights (such as
the Declaration’s trilogy of life, liberty, and pursuit of happiness) as well
as positive claim rights. It is doubtful that this supports state action to
implement Nussbaum’s capabilities approach tout court; yet, such a full-
orbed view of the doctrine of the image of God warrants discussion of
the positive as well as the corrective role of civil government.

Grounding human dignity in the teaching of the image of God as
embedded in a covenantal relationship between God and human beings
resolves the challenge to Martha Nussbaum.!** As ethicist Gilbert
Meilaender argues, notwithstanding that some humans-the quartet of
the profoundly mentally handicapped, those in a persistent vegetative
state, and those suffering late-term dementia-may lack human
capabilities, which reduces their individual dignity, there is no effect on
their personal dignity.*® The fundamental covenantal relationship with
God persists regardless of the presence or absence of a person’s
capabilities. Bearing the image of God is a permanent status, not a
variable state or condition.

On Kline’s understanding, Evangelicals have a theological as well as
exegetical basis on which to affirm the non-instrumental worth of all

133. VanDrunen, supra note 130, at 138.

134. Id.

135. See supra text accompanying notes 101-109.
136. MEILAENDER, supra note 2, at 7-8.
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human beings: They were created in the image of God and that image
remains regardless of the subsequent presence of sin.'*” Locating human
dignity in the covenantal-structural image of God rather than in God’s
putative universal and permanent love has the virtue of accounting for
the biblical texts describing God’s particular and permanent wrath.'’®
Moreover, the form of covenant described in the Hebrew Scriptures
encompasses elements of stipulations and the related blessings and
curses.'® Justice is inherently part of a covenantal understanding of the
image of God."* In other words, not only are human beings wronged
when another agent acts out of accord with the worth of the aggrieved
person, the other deserves a response fitted to the wrong. Drawing from
the account of the Noahic covenant, the Christian doctrine of humanity’s
creation in the image of God accounts both for moral, primary rights and
also secondary rights of correction and rectification. And vindication of
at least some of these secondary rights is appropriately reserved to state
action,

137. See supra text accompanying notes 129-34.

138. See, e.g., John 3:36 (“Whoever believes in the Son has eternal life; whoever does
not obey the Son shall not see life, but the wrath of God remains on him.”); Matthew
25:41-46; Mark 9:42-48 (quoting Jesus on two occasions describing a place of eternal
torment); see also Romans 2:6~10; Revelation 20:11-15.

139. See, e.g., Genesis 2:16-17 (“And the LORD God commanded the man, saying, ‘You
may surely eat of every tree of the garden, but of the tree of the knowledge of good and
evil you shall not eat, for in the day that you eat of it you shall surely die.”); see KLINE,
KINGDOM PROLOGUE, supra note 116, at 12 (“Conspicuous among the stipulated terms of
the original divine-human relationship were the paired sanctions of life and death, the
curse of death threatened against any breach of fealty and the blessing of life promised
for loyal obedience. Now divine sanctioning is an essential element in covenants”). See
generally MEREDITH G. KLINE, THE STRUCTURE OF BIBLICAL AUTHORITY (1989); see also
Leviticus 26; Deuteronomy 28.

140. This observation provides theological support for Wolterstorff’s objection to the
divine command theory of rights. See WOLTERSTORFF, supra note 77, at 271-81. As
Wolterstorff correctly observes:

[Plresupposed by the biblical presentation of God as issuing commands to us,
thereby generating in us the moral obligation to obey . . . is the standing moral
obligation on our part to obey such commands . . . and the standing general
moral right on God’s part to our obeying such commands . . . . And
presupposed by the biblical presentation of God as making promises to us,
thereby generating in himself the moral obligation to keep God’s promise . . . is
the standing moral obligation on God’s part to keep such promises . . . and the
standing general moral right on our part to God’s keeping such promises.
Id. at 283. Standing moral obligations and moral rights inhere in the covenantal structure
and thus in relationship between God and those who reflect God’s image.
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The extent of appropriate state authority to rectify wrongs is nearly
as controversial as the question of the nature and scope of human rights
themselves. Consensus on the scope of state authority to ameliorate the
effects of sin is even less likely. Focusing only on correction, however,
few would argue that the state has no place in a scheme for rectification
of wrongs. Yet among those who take seriously the doctrine of the image
of God there is ground for concern about assigning to the modern state
virtually plenary power to remedy all wrongs. While there may be a
presumption that violations of human rights correlate with state-
authorized rectification, it is also the case that, as some non-Western
writers have noted, state-centric rectification of wrongs undermines the
place of intermediate institutions. Atrophy of intermediate institutions
means that in fact there are no remedies for many violations of human
rights because of the lack of state power “on the ground” in many parts
of the world.""!

Identifying rights and the jural sphere as the exclusive locus of
human relationships, moreover, cannot fully account for certain
relationships such as marriage and family;'* rights-talk alone cannot
explain the long-standing and “given” nature of such intimate
relationships. Similarly, focusing only on the jural aspect of human
relationships can crowd out other important virtues such as honor,
courage, friendship, and loyalty.'#

141. See RICHARD AMOAKO BaAaH, HUMAN RIGHTS IN AFRICA: THE CONELICT OF
IMPLEMENTATION 90 (2000) (“Implementation of human rights in traditional societies
without the corresponding structural change across the board, actually defeats the goal
of human rights, as the social order that accorded any level of minimal protection based
on the society’s dynamics of human dignity are destroyed without a new order to replace
it.”); see also Onazi, supra note 57, at 1 (discussing need for “deep ethnographic
engagement” with the lives of “ordinary peoples” to be able to “understand accurately
why human rights in general have remained elusive to millions across the globe”).
Nussbaum acknowledges this problem, see NussBauM, supra note 1, at 25 (“Nations
sometimes have attractive conceptions on paper, without delivering opportunities to
their people in the sense of capability . . . .”) but fails to credit the power of intermediate
institutions to address it.

142. MEILAENDER, supra note 2, at 26 (“[T]he language of rights cannot account fully
for the family’s importance in human life. A father’s rights have not necessarily been
violated if he is unable to feed his children. Nonetheless, his human dignity is
diminished.”).

143. See THOMAS K. JOHNSON, HUMAN RIGHTS: A CHRISTIAN PRIMER 22-24 (2008)
{discussing distinction among justice and mercy as well the place of other sometimes
underappreciated virtues in the human rights movement).

http://scholarship.law.campbell.edu/clr/vol33/iss3/7

30



Pryor: Looking for Bedrock: Accounting for Human Rights in Classical Lib

2011} ACCOUNTING FOR HUMAN RIGHTS 639

CONCLUSION

The Christian doctrine of humanity’s creation in the image of God
provides a foundation for human dignity. Dignity, in turn, is one
element necessary for accounting for human rights. Violations of rights
are wrongs and the same doctrine accounts for rights of rectification.
There are four reasons why this accounting for human rights is
important. First, notwithstanding the widespread skepticism about
foundations in ethics, there are, if the Christian account is true,
foundations for moral claims. That many reject the veracity of the
Christian account can hardly be taken as proof of its falsehood or that
those who follow the Christian tradition should be excluded from
discussing the idea of human rights or participating in (or criticizing)
the human rights movement.'* In any event, a Christian account for
human rights grounds them in a religious tradition whose narrative arc
is far longer than modern secularism.

Next, this account for human dignity-even if rejected by
many-provides a starting point for a multi-party dialogue in which there
can be hope that other traditions will increase their efforts to provide an
account for human rights. Rather than specifying more and more human
rights whose promulgation will prove to be an empty letter, the human
rights movement would be better served by seeking to identify which
claims are truly human rights and which are simply goods. “A new
critical grounding for human rights is required if the entire tradition is
not to explode into scores of conflicting subjective wants that have no
real authority and, in reality can never be implemented.”* This Author
hopes this piece spurs others, whether from modern secular or long-
standing religious traditions, to deeper engagement on their part.

Third, finding a foundation for human rights in the image of God
maintains continuity with the best of the Enlightenment tradition, a
conclusion Martha Nussbaum acknowledges.'*®  The Declaration’s
reference to “Nature and Nature’s God” was not a throwaway tag line.'"

144. See MEILAENDER, supra note 2, at 97 (“It is not religious believers who should be
mute in a public square committed to equal dignity; it is others who find themselves
mute when asked to give an account of our shared public commitment.”).

145. Browning, supra note 67, at 173.

146. See Nussbaum, supra note 1, at 41 (“{Olne attractive and enduring marriage
[among the thinkers whose ideas shaped the Founding], compatible with Christian
beliefs, was a combination of the Stoic idea of the equal worth of all human beings with
the Aristotelian idea of human vulnerability.”).

147. Nor were the recitals in the Statute of Virginia for Religious Freedom, VA. CODE
ANN. § 57.1 (Michie 2007) (1786) (“Whereas almighty God hath created the mind
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While by the Founding era the Enlightenment tradition had moved from
the earlier historical, metaphysical, and theological foundations for the
moral order, it continued to assert the existence of inherent human
rights, which, in turn, presupposed divinely-ordained human ends or
purposes the attaining of which entailed the freedom to exercise such
rights.'*® In addition, a full-orbed grounding of the human person as an
image of God justifies not only the negative rights associated with the
Declaration’s trilogy of life, liberty, and the pursuit of happiness but also
provides a foundation for positive human rights. The provisions of the
Noahic covenant go on to supply a biblical justification for State-level
rectification of violations of both sorts of human rights.

Finally, for the Evangelicals whose concerns were noted at the
outset, this Article can provide a theologically grounded starting point
from which to support and critique the contemporary human rights
movement. Many Evangelicals have jumped on the human rights
bandwagon. Others have reacted against some particular expression of
human rights with little substantive consideration. In either case, their
contributions have been primarily political or rhetorical; relatively few
Evangelicals have had a meaningful role in the analysis and critique of
the idea of human rights.'* This Author also hopes this piece spurs
deeper engagement on their part.

free... .”). See also James Madison, Memorial and Remonstrance Against Religious
Assessments, reprinted in 8 THE PAPERS OF JAMES MADISON 295, 298-301 (Robert A.
Rutland et al. eds., 1973) (1785) (“{W]e hold it for a fundamental and undeniable truth,
that religion, or the duty which we owe to our Creator, and the manner of discharging it,
can be directed only by reason and conviction, not by force or violence.”).

148. See Stern & Jones, supra note 91.

149. For a recent example to the contrary see Gordon Butler, The Essence of Human
Rights: A Religious Critique, 43 U. RICH. L. REv. 1255 (2009).
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